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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION ENTERED
01/09/2012
IN RE: §
§ CASE NO: 11-30088
CHRISTOPHER PAUL RABALAIS; aka 8 CHAPTER 7
RABALAIS; dba CLEAR VISION 8
ADVISORY §
8
Debtor(s). § DAVID R. JONES
8
8§
SETH LEON §
8§
Plaintiff(s), 8§
8§
VS. 8§ ADVERSARY NO. 11-03167
8§
CHRISTOPHER PAUL RABALAIS 8§
8§
Defendant(s). 8§

MEMORANDUM OPINION REGARDING PLAINTIFF SETH
LEON'S MOTION FOR SUMMARY JUDGMENT
(Docket No. 16)

For the reasons set forth below, the Court graf@siff Seth Leon’s (“Leon”) motion
for summary judgment in part. Leon’s claims agairistopher Paul Rabalais (the “Debtor”)
in the amount of $379,346.14 arising out of a @afila state court judgment are not
dischargeable pursuant to 11 U.S.C. § 523(a)(2).

Background

1. On January 8, 2008, Leon filed suit against thet@ebnd a related entity in the
Superior Court of the State of California of Losg&hes,Leon v. Allsports Markets, Inc., et al
Cause No. SC096638. In his complaint, Leon asseri@ms against the Debtor for fraud,
deceit, false advertising and violation of Califiefe consumer protection statut&econd
Amended Complaint (the “California Complaint”), Le's Exhibit A

2. On February 15, 2008, the Debtor entered an appea@nd filed a demurrer to
the California Complaint.

3. On April 28, 2008, the Debtor personally appeaned presented argument at a
hearing conducted by the California Court on thenaleer, an order to show cause and a status
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conference. At that hearing, the Court sustairmeddemurrer with leave for Leon to file an
Amended Complaint.

4, Leon filed his Second Amended Complaint on Jun@®)8. In the Second
Amended Complaint, Leon asserted claims againsb#i#or for (i) fraud and deceit under the
California civil code; (ii) fraud under the Califia Unfair Business Practices Act; (iii) false
advertising; (iv) false statements under the Calito Consumers Legal Remedies Act; (v)
promissory estoppel; and (vi) unjust enrichment.

5. The Debtor did not answer the California Complaif@n August 5, 2008, the
California Court entered a default against the DebtOn September 30, 2008, counsel for the
Debtor appeared on the Debtor's behalf and reqdetat the California Court vacate the
default.

6. On February 9, 2009, Leon filed his request foryent default judgment. The
Debtor filed an opposition to Leon’s request foirgmf judgment on February 17, 2009.

7. On March 25, 2009, the Debtor filed a substitutadrcounsel, withdrawing the
appearance of his counsel and substituting hinpselse

8. On October 27, 2009 and November 12, 2009, thdd@aid Court conducted a
trial on Leon’s request for entry of a default jutgnt. The Debtor did not appear at trial. Leon
testified at the trial and presented evidence afidrand misrepresentation committed by the
Debtor.

9. After hearing testimony and evidence, the Califar@iourt specifically inquired
as to the basis of the Debtor’s individual lialyifior fraud and misrepresentation. After hearing
the evidence, the California Court found that thevas ample evidence of fraud and
misrepresentation by the Debtoflranscript, Plaintiff's Exhibit E, at pp. 51, line&18 The
Court further commented that the requested judgnvastsupported by:

[T]he fraud that’s permeated this entire enterprise On its face it seems
to be a clear Ponzi scheme. So it either seemesdilPonzi scheme or
gambling or something other than a true investmp@atform... If it
looks like a duck and walks like a duck, it's a Pioscheme.

Transcript, Plaintiff's Exhibit E, at pp. 52-53

10. On November 17, 2009, the California Court issuétbtice of Ruling on Default
Judgment. The California Court awarded Leon the s $379,026.14 plus costs of $320
against the Debtor and his two co-defendants, ljoemd severally. On January 4, 2010, the
California Court entered a judgment against the tBein the amount of $379,346.14 (the
“California Judgment”).

11. The Debtor did not appeal the California Judgment.
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12. The Debtor filed a petition under chapter 7 of Bankruptcy Code in this Court
on January 3, 2011. The Debtor listed the Califodudgment in his Schedule F.

13. On April 8, 2011, Leon filed this adversary procegdseeking to have the claims
represented by the California Judgment declared-dmsohargeable pursuant to 11 U.S.C.
88 523(a)(2) and (4).

14.  Leon filed his motion for summary judgment on OapoB, 2011.Docket No. 16.
The Debtor filed his opposition to the motion famsmary judgment on November 2, 2011.
Docket Nos. 17 and 18

Summary Judgment Standard

15.  Summary judgment should be granted “if the pleaslintpe discovery, and
disclosure materials on file, and any affidavit®whthat there is no genuine issue as to any
material fact and that the movant is entitled tdgment as a matter of law.eb. R. Qv. P.
56(c); Gray Law LLP v. Transcon. Ins. C&60 F.3d 361, 365 (5th Cir. 2009). Federal Riile o
Bankruptcy Procedure 7056 incorporates Rule 56dwvemsary proceedings. A party seeking
summary judgment must demonstrate: (i) an abseh@vidence to support the non-moving
party’s claims or (ii) an absence of a genuinedssumaterial fact.Sossamon v. Lone Star State
of Tex, 560 F.3d 316, 326 (5th Cir. 2009Yarfield v. Byron436 F.3d 551, 557 (5th Cir. 2006).
A genuine issue of material fact is one that caafféct the outcome of the action or allow a
reasonable fact finder to find in favor of the nowving party. Brumfield v. Holling 551 F.3d
322, 326 (5th Cir. 2008). The court is to view thets and evidence in the light most favorable
to the non-moving partyCampo v. Allstate Ins. C0562 F.3d 751, 754 (5th Cir. 2009). “The
moving party bears the burden of establishing thete are no genuine issues of material fact.”
Norwegian Bulk Transp. A/S v. Int'l Marine Termm&l'ship 520 F.3d 409, 412 (5th Cir. 2008).

Issue Presented

16. In this adversary, Leon seeks a summary judgmesedan the entry of the
California Judgment by the California Court. Thikgre are no genuine factual issues. Rather,
the parties dispute the effect of the Californiaiglnent. The Court must therefore address
whether the findings and conclusions by the CalitorCourt based on the testimony and
evidence adduced are sufficient to support a clamser 11 U.S.C. § 523 and estop the Debtor
from asserting otherwise.

17. Leon asks this Court to find that its claims aghitis&e Debtor are non-
dischargeable pursuant to 11 U.S.C. 88 523(a)(@)(4nas a matter of law. For the reasons set
forth below, the Court finds that Leon’s claims am@n-dischargeable pursuant to 11 U.S.C.
8§ 523(a)(2). This Court therefore declines to aterswhether Leon’s claims are also non-
dischargeable under 11 U.S.C. § 523(a)(4).
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Analysis

18. Leon seeks to have his claims determined to bedmuhargeable under 11
U.S.C. 88 523(a)(2) and (a)(4). In prosecutindagnt under 8 523(a), Leon has the burden of
proof. To prevail, Leon must establish each ofrdaisite elements by a preponderance of the
evidence.

19. The exceptions to discharge contained in § 523@jabe narrowly construed in
the debtor’s favorin re Miller, 156 F.3d 598, 602 (5th Cir. 1998)

20. In his complaint, Leon first seeks to have hismokideclared non-dischargeable
pursuant to 8 523(a)(2)(A). In order to prevaibB(a)(2)(A) requires a creditor to establish:

That the debtor made the representations; (2)edirtie they [the representations]
were made the debtor knew they were false; (3) dedbtor made the

representations with the intention and purpose éceie the creditor; (4) the
creditor relied on the representation; (5) the itoedsustained losses as a
proximate result of the representations.

In re Bercier 934 F.2d. 689, 692 (5th Cir. 1991).

21.  While this Court has the exclusive jurisdictiondetermine the dischargeability
of a debt under 11 U.S.C. § 523, collateral estoppey bar relitigation of issues relevant to
dischargeability. In re Gober 100 F.3d 1195, 1201 (5th Cir. 1996). For theppses of
8§ 523(a), a bankruptcy court may grant summarymelg based on the collateral estoppel effect
of a state court judgmeniGarner v. Lehrer (In re Garner)s6 F.3d 677 (5th Cir. 1995). The
fact that a debtor did not present itself at tdaks not prevent collateral estoppels from being
considered.Harrison v. Kiwi Services, Inc. (Matter of Harrispri80 FED. Appx. 485 (5th Cir.
2006) (finding that collateral estoppel appliedfitading of non-dischargeability under § 523
where default judgment was entered after debtorappeared, but failed to defend at trial where
testimony was provided to support the judgment).

22. The preclusive effect of a state court judgmendatermined by the preclusion
law of the state in which it is rendered. UndelifGmia law, a number of requirements must be
met before a default judgment can be given cobatestoppel effectdarmon v. Kobrin (In re
Harmon) 250 F.3d 1240 (9th Cir. 2001). First, adequaitce must have been provided. A
defendant must have been served or have actuall&dgevof the existence of the litigatiofd.
at 1246, n.5. Next, the matter must have beeruédlgtlitigated.” Harmon 250 F3d at 1247. A
matter is “actually litigated” in the context ofdefault where there is a record of the trial court
considering evidence and necessarily making a dhdtading in order to enter the judgment.
Harmon, 248 F.3d 1248, n. By re Younig 211 B.R. 367, 373 (B.A.P. 9th Cir. 1998). Figall
the court must consider the policies in applying doctrine such as preservation of the integrity
of the judicial system, judicial economy, and thetection of the litigants from harassment by
vexatious litigation. Where the court does notfthat the state court proceeding violated due
process then a bankruptcy court should apply tletride of collateral estoppelBaldwin, 249
F.3d 919, 920 (9th Cir. 2001).
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23. The law of California, like that of Texas, permésdefault judgment to serve as
collateral estoppel. The Court may look to theaesi@ourt transcript in determining whether
collateral estoppel appliesdarrison, 180 FED. ApPx. at 487;Silva v. Smith’s Pacific Shrimp (In
re Silva) 190 B.R. 889 (B.A.P. 9th Cir. 19958arner, 56 F.3d at 679. In determining whether
collateral estoppel is appropriate, the bankruptayrt should not rely just on the judgment itself,
but should also look to the record of the stateg@eding. Harold V. Simpson and Co. v. Shuler
(In re Schuler)722 F.2d 1253, 1256 (5th Cir. 1984).

24. In the instant case, although the Debtor did nsivan the California Complaint,
the Debtor filed a demurrer, personally appeared stibstantive hearing, moved to vacate the
default judgment and filed a notice of appeargmaese It is undeniable that the Debtor had
knowledge of the California Litigation.

25.  The California Complaint and record reflect Leonlgegations of the Debtor’s
fraudulent conduct and the presentation of testymamd evidence supporting a finding of fraud
and misrepresentation under California law. Tleeneints for fraud under 11 U.S.C. § 523(a)(2)
have been found to mirror the elements for fraudearCalifornia law. Tobin v. Sans Souci Ltd.
P’ship (In re Tobin) 258 B.R. 199 (9th Cir. 2001l re Hashemil104 F.3d 1122, 1125 (9th Cir.
1997). The California Court was presented witlidence and testimony to support each of the
claims for fraud and misrepresentation asserteldmn. The California Court found that fraud
permeated the business which was managed by theCsid that the Debtor’s liability to Leon
was based on misrepresentations made by the Ddlbteitranscript is extensive and reflects that
the California Court considered testimony and evageand found the existence of fraud by the
Debtor. Transcript, Leon’s Exhibit E, p. 51-53This Court is unable to discern any basis fer th
Debtor’s liability other than his fraudulent contlucNo genuine argument exists that the
qguestion of the Debtor’s fraud was actually liteghtor that the California Court necessarily
determined that the Debtor defrauded Leon.

26.  Finally, the Court must determine if public polisypports the application of
collateral estoppel. This Court is mindful of ihgportance of providing a debtor a “fresh start.”
The impact of a finding of non-dischargeabilityaotiebt under § 523 of the Bankruptcy Code is
severe. Therefore, it is only with the greatestitioa that this Court will make such a
determination, particularly on a summary basis.

27. The Debtor asks this Court in both his answer asponse to the summary
judgment motion to revisit the California Judgmemt numerous grounds. This Court is
prohibited from doing so. Generally speaking, akpaptcy court may not sit as an appellate
court and revisit the merits of a case tried in stege court. Rooker v. Fidelity Trust Cp263
U'.S. 413 (1923)District of Columbia Court of Appeals v. Feldmad60 U.S. 462 (1983).
Under theRooker-Feldmardoctrine, a federal court lacks “jurisdiction totertain collateral
attacks on state court judgmentd.iedtke v. State Bar of Ted.8 F.3d 315, 317 (5th Cir. 1994).
A state court judgment is “attacked” for purposéfooker-Feldmanvhere the losing party in a
state court action seeks “what in substance woel@gpellate review of the state judgment.”
Johnson v. De Grandyp12 U.S. 997, 1005-06 (1994). The United St&gsreme Court is the
only federal court permitted to review an issuevimesly determined by a state court in an
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action between the same partie®illiams v. Swenson (In re Williams280 B.R. 857, 863
(B.A.P. 9th Cir. 2002). This Court is simply unalib revisit questions of the validity of the
California Judgment as requested by the Debtor.

Conclusion
For the reasons set forth above, the Court graeth Seon’s motion for summary
judgment in part. Leon’s claims are non-dischabigander 11 U.S.C. § 523(a)(2). The Court
declines to consider whether the claims are alsedischargeable under 11 U.S.C. § 523(a)(4).
A separate judgment consistent with this Memoran@pimion will be issued.

SIGNED: January 9, 2012.

R. JONES
UNITED STATES BANKRYPTCY JUDGE
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